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OPENING BRIEF FOR PLAINTIFFS IN ERROR. 


This action was brought by the defendant in error 
(hereinafter called the plaintiff) against the plain- 
tiffs in error (hereinafter called defendants), to 
recover damages for the alleged breach of a contract 
for the sale and purchase of real and personal prop- 
erty. The case was tried before the District Court 
of the United States, for the Southern Division of 
the Northern District of California, without a jury, 
and judgment was rendered in favor of defendant 
in error for the total sum of $9000. 


ALLEGATIONS OF COMPLAINT. 


The complaint in this action alleges that on De- 
cember 1, 1919, plaintiff and defendant entered into 


an agreement for the purchase and sale of certain 
real and personal property; that upon execution of 
the agreement plaintiff paid $6000 on account of the 
purchase price, and agreed to pay the balance of 
$45,000 on or before five years from that date, with 
interest at the rate of six per cent per annum, pay- 
able annually; that plaintiff entered into immediate 
possession of the property and continued thereafter 
during 1920 to farm the land; that on or about Sep- 
tember 30, 1920, plaintiff placed the property im the 
temporary care of a competent foreman and went to 
San Francisco; that during his absence and about 
December 1, 1920, defendants wrongfully and un- 
lawfully and without the knowledge or consent of 
the plaintiff, entered upon said premises, and 
claimed that plaintiff had broken his contract and 
that they were entitled to resume possession of the 
property, and that plaintiff had forfeited all his 
right to moneys paid thereon; that plaintiff has 
duly and fully performed all the terms and condt- 
tions of said contract on his part to be performed; 
that defendants by their breach of the contract have 
damaged plaintiff in the sum of $12,025, which 
damages are: $6000 paid on the purchase price; 
#3625 alleged to have been expended for labor and 
the value of his own labor; $2500 alleged to be the 
enhanced value of the property resulting from the 
alleged labor and care bestowed on it by him; such 
other sums as the court may see fit to allow him on 
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account of the alleged breach by defendants; 
$2216.38 for conversion of certain personal property 
which he claims he left on the ranch. 


DENIALS AND ALLEGATIONS OF ANSWER. 

The answer of defendants denies that on or about 
December 1, 1920, during plaintiff’s absence, defend- 
ants wrongfully or wnlawfully or without the knowl- 
edge or consent of plaintiff, entered upon said 
premises; but admit that on December 8, 1920, de- 
fendants entered and took possession of said real 
property for the reason that plaintiff had breached 
his contract, as alleged in the answer, and that all 
of his rights thereunder had terminated ; 


Deny that defendants have violated or broken 
their contract ; 


Deny that plaintiff has duly or fully or at all 
performed the conditions of the contract on his part 
io be performed ; 


Allege and specify manv breaches of the contract 
upon the part of plaintiff, and allege that because 
ef his breaches all of his rights under the contract 
terminated and all payments made by him should be 
treated as compensation for the rental and oecu- 
pancy of the land up to December 8, 1920; 


Deny that any act of defendants have caused any 
loss or damage to plaintiff of any sum at all. 


CONDITIONS OF CONTRACT BETWEEN PLAINTIFF 
AND DEFENDANTS. 

In the fall of 1919, plaintiff applied to defendants 
for the purchase of the property which is the sub- 
ject of this action. This property consists of fifty- 
five acres of fruit-bearing orchard, on which is sit- 
uated a large dwelling house and other buildings, 
and many farming implements and machinery, and 
was valued at more than fifty thousand dollars. 


On December 1, 1919, an agreement was entered 
into between the parties for the sale and purchase 
of the property. Under the terms of this agreement 
it was provided that the purchase price of the 
property should be $51,000. At the time of the 
execution of the agreement plaintiff paid to defend- 
ants only $6000 on account of the purchase price, 
and agreed to pay the remaining $45,000 thereof 
within five vears from that date, with interest there- 
on at the rate of six per cent per annum, payable 
annually. It was further provided that if the in- 
terest was not paid when due, it should be added to 
the principal and become a part thereof, and there- 
after bear interest at the same rate. 


Under this agreement plaintiff agreed to farm 
the prenises in a first-class farmerlike and orchard- 
istlike manner; to prune the trees at the proper time 
each year, and as far as possible to remove all borers 
from the roots thereof; to remove all dead trees and 
as soon as customary thereafter to replant the same 
with apricot or prune trees; to irrigate the orchard 
each year when water was available; to eradicate 


all rodents and other pests so far as reasonably 
possible; to spray the pear trees each year as often 
as it is customary to do so. 


It was agreed by the parties that the title to 60% 
of the crop grown each year on the orchard should 
remain in the defendants until it was sold and the 
proceeds disposed of in the manner provided for in 
the contract, and that sale should be made in the 
joint names of the parties in the proportion of 60% 
in the name of defendants, and 40% in the name 
of plaintiff, and that the portion which should go to 
defendants should be credited by them on unpaid 
interest and the balance on the principal. 


It was further agreed that defendants might, at 
any time, enter upon the premises and inspect them. 


That plaintiff should pay all taxes and assess- 
ments which might be assessed against the property 
until the payment of the full purchase price, and 
in the event of his failure to pay any of the assess- 
ments when due, the defendants 

“yetain the privilege of paying the same and 
upon doing so, said amount or amounts so paid 
shall thereupon become a part of the principal 


and shall bear a lke interest and be immediate- 
ly due and payable’ (Ty. p. 17). 


It was also agreed that in the event plaintiff 


“fails to perform ANY of the terms and contdi- 
tions of this agrement, or shall make default in 
any payment of prinetpal or interest, then all 
of the vights of the party of the second part 
hereto shall terminate and all payments there- 


tofore made shall be retained by the said par- 
ties of the first part and treated as compensa- 
tion for the rental and occupancy of the sad 
land up to the time of such default”? (Tr. p. 17). 


And that “time is and shall be the essence of this 


contract.’ 


PRELIMINARY STATEMENT. 


It shall be our purpose in presenting this appeal, 
to rely solely upon the undisputed evidence of the 
defaults upon the part of plaintiff of the conditions 
of the contract in question, and, indeed, principally 
upon his own testimony with respect of those de- 
faults; of his abandonment of the property which he 
agreed to purchase; of his statements to various 
persons in the vicinity in which the property is 
located that he was going to leave the premises; that 
the property was “no good,’’ that it was a “white 
elephant,’’ and that he did not intend to put any 
more of his money into it; his refusal to reoccupy 
the property after his abandonment and the oceu- 
pancy thereof by defendants, which occupancy oc- 
curred with his consent, and his failure to show his 
readiness, willingness or ability to perform his con- 
tract; and upon his refusal to pay his many obliga- 
tions with respect of his possession of the property 
and his failure to offer to do so. 


These matters we shall point out in detail. 


@ 


STATEMENT OF FACTS. 


At the time plaintiff sought to purchase this prop- 
erty, he represented himself to be a man of great 
wealth; and able to assume all of the financial obli- 
gations of the contract. 


PLAINTIFF’S REPRESENTATIONS OF GREAT WEALTH. 


We desire to call the Court’s attention to plain- 
tiff’s testimony (Tr. pp. 232-236) with respect of 
his financial position, as bearing upon the question 
of his good faith and intention to carry out his 
contract, considered in the light of his conduct with 
respect of the performance of his obligations. 


It will be noted from this testimony, that plaintiff 
claimed to have on deposit in the Russia and Eng- 
lish Bank of Petrograd, several thousand pounds 
sterling. He stated, however, that he had had no 
communication whatever concerning this account 
since about four months before the declaration of 
war—a period of several years. He also claimed to 
be the owner of one of the largest vessels in the 
world, and part owner of four others, with office 
headquarters in London. He did not, however, 
know the names of the masters or captains of any 
of these vessels, nor did he know where anv of the 
vessels were, except that they were somewhere in 
the Pacifie Ocean. Tle mentioned the tonnage of 
one vessel, but stated that although he had been con- 
nected with the other four for a period of 18 or 19 
years, that he did not know the tonnage of them; 
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and, further, that he had had no recent eorrespond- 
ence concerning any of these vessels, and had not 
received any financial returns from them. 


He further testified that he had been an opium 
trader. 


If plaintiff’s testimony regarding his financial 
position be true, then he was wholly without excuse 
for his failure to perform his obligations under the 
contract. If, on the other hand, he did not have the 
financial ability to carry out the contract, then, too, 
he was without excuse, for, as we shall hereinafter 
point out, he stated to a great many people that he 
did not intend to put any more of his money into 
the enterprise; clearly showing that he was specu- 
lating purely on the rise in the value of crops. Such 
conduct is condemned in Hansborough v. Peck, 72 
U.S. 497, 18 L. Ed. 522, hereinafter referred to. 


ABANDONMENT OF PROPERTY BY PLAINTIFF. 


Immediately upon execution of the agreement of 
December 1, 1919, plaintiff entered into possession 
of the premises, and moved his family and house- 
hold furniture into the dwelling house. He remained 
in possession until October 9, 1920—a period of ten 
months—when he abandoned the property and 
moved with his family to San Francisco, taking 
with him all of his household furniture. At the 
time of his abandonment of the property, he left 
in charge thereof an unpaid and dissatisfied em- 
plovee, Henry Savio, who remained until November 


30, 1920, when he, too, left because plaintiff was 
owing him a considerable sum for wages which was 
long past due. Upon Savio’s departure, the ranch 
property was left entirely deserted and uncared for. 


During plaintiff’s occupancy of the premises he 
utterly failed and refused to perform nearly every 
obligation required of him under the contract. 
Most of his breaches he virtually admits in his tes- 
timony upon the trial of this action. These we shall 
cnumerate and discuss later. 


EVIDENCE SHOWING PLAINTIFE’S CONDUCT IN CREATING 
DEBTS DURING HIS OCCUPANCY OF THE PROPERTY. 


Whule plaintiff was in possession of the property, 
he incurred all manner of debts in the locality in 
which it is situated. He borrowed money from local 
banks, which he has never repaid; he contracted 
large bills for groceries, for meat, hay, furniture, 
piano, farming implements, and apparently almost 
everything he used during his occupancy of the 
property, none of which he has ever paid. These 
debts aggregated several thousand dollars, and are 
admitted by plaintiff to be due and owing by him. 
His testimony in this respect, is as follows: 


‘*(. Did you owe the Bank of San Jose at 
that time $1500, or thereabouts ? 

A. Yes; it was amply covered by a provision 
for payments. 

Q. Tlfave vou ever paid it? 

A. Not vet. 
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Q. Did you owe the Garden City Bank at 
that time $2,350, and interest from June 30, 
1920? 

A. The same answer applies to that. 

Q. Have you ever paid it? A. No. 

Q. Did you owe the Bean Spray Pump Com- 
pany $580? 

A. The balance of the amount due on the 
spr ae yes, I did owe that. 
ae you owe that asa balance due them? 

es. 

Did you owe for the tractor $360? 

In the same way. 

Didn’t you owe for groceries $185? 

The same answer applies. 

Didn’t you owe Wilson for groceries at 
Cupertino $400 on December 9, 1920, and don’t 
you still owe it to him? 

A. That I don’t know anything about. 

Q@. What do you owe him on that? 

A. Towed Mr. Wilson, I believe, in the fall; 
whether he received it I cannot tell you. I am 
waiting for advice from the Prune Growers 
Association as to what arrangement was made 
with that account. 

Q. Did you owe the butcher $50? 

A. Yes. 

Q. Did you owe the man for hay $279? 

A. Yes. 

Q. Did vou owe the Madison Furniture 
Company $225? 

A. I don’t know about that amount. I owed 
them a little. 

Q. Did you owe Trunkler Dorman $130 for 
merchandise? 

A. A small amount, but not $130. 

(). Did you owe the City Store $185 for 
groceries ? 

A. No; that is a cultivator; it meludes tools. 

Q. Did you owe the Railroad Company for 
ties $10, or thereabouts? 


OPOPOPOs 
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A. Thereabouts. As a matter of fact it is 
half of that amount. 

Q. Did you owe the Sloane Furniture Com- 
pany? A. I did, at that time. 

Q. $351.69? 

A. I think I did, at that time. 

Q. You owed Sherman Clay for a piano 
which was taken away ? 

A. It was not taken away. J owed them a 
balance of payment. 

The Court. Q. Had you received any re- 
turns that year at all on your crop? 

A. No. Small advances were made on the 
base payment”’ (Tr. pp. 185-136). 


In this connection we wish to eall the attention 
of the Court to the fact that the advances made to 
plaintiff on the estimates of the amount of fruit 
which he delivered to the Canneries that year, were 
in excess of the amount which he was entitled to. 
This is shown by the testimony of Mr. Spencer, who 
was in charge of the accounts for the California 
Cooperative Canneries. 


He stated on cross examination: 


“Q. Can you from memory state anything 
about the quantitv of fruit that was delivered 
to vou bv the plaintiff? Had he instructed you 
to allocate anv of the returns of that fruit to 
Mr. Warren? A. Yes sir, he had. 

@. Had vou done that? <A. No sir. 

Q. Why didn’t vou do it? 

A. Because we had issued advances to Mr. 
Bromlev in advance of any accounting what- 
ever, with Mr. Warren’s knowledge. * * * 
We made those advances on estimates: in the 
final account, the adranees made to Bromley 
were in excess of what would have been coming 
to hae” =. p. 202). 
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In addition to this indebtedness, plaintiff was in- 
debted to his workman, Savio, for wages for labor 
upon this property. Savio having been unable to 
collect the money due him, presented his claim to the 
Labor Commission to procure its aid in that behalf. 
Mr. David J. O’Neil, Deputy Labor Commissioner 
for San Francisco, stated that on December 4, 1920,. 
he called on plaintiff with reference to the claim of 
Savio, and at that time he said to plaintiff: 

“He (Savio) claims that you owe him $340. 
He says: ‘Yes.’ He said he acknowledged 
owing him this money; at present he was not 
able to make a payment, but if he ever should be 


able, be in a position to pay the plaintiff, he 
would gladly do so”? (Tr. p. 207). 


EVIDENCE SHOWING PLAINTIFF’S ABANDONMENT. 


The undisputed evidence shows, beyond a question 
of doubt, that when plaintiff abandoned the ranch 
on October 9, 1920, he had no intention of ever re- 
turning or of fulfilling his contract. At that time 
he was in default for interest amounting to $773.65 
due defendants on the balance of the purchase price 
of the property, and for taxes amounting to several 
hundred dollars which defendants had been com- 
pelled to pay by reason of plaintiff’s failure to do 
so, as required of him under the contract, and which, 
under clause 15 of the contract, he was obligated 
to immediately refund to them; he was also in de- 
fault in many other obligations under the contract, 
such as replanting trees, plowing, etc. At the time 
of his abandonment he left the property in care of 
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an employee whose wages he had not paid, and he 
also left behind him a large number of other debts 
which he has never paid. 


Plaintiff, himself, testified that he had no in- 
tention of returning to the property except on an 
occasional visit, and that he had no intention of em- 
ploying any one to care for the place from Novem- 
ber 30, 1920, until ‘February 1, 1921. 


He did not deny that prior to his abandonment 
of the property, he had stated to Mr. Wilson, owner 
of a merchandise store at Cupertino, who endeav- 
ored to collect a debt owing him from plaintiff, that 
‘‘the ranch was not profitable—was not a profitable 
investment”? (Tr. p. 112), nor did he deny that to 
many other people he had expressed his intention of 
giving up the property; that it was a ‘‘white ele- 
phant’’; that it was ‘‘no good’’; that he did not 
intend to put any more money into it, and that he 
was going elsewhere where he could better his 
financial condition. 


Plaintiff testified, when asked on ecross-examina- 
tion if he had not had a conversation with the 
defendants in November, 1920, at which time he 
told them he had no money to pay the balance of 
the interest due on December Ist, or to care for the 
property, and that he was going to discharge his 
man because he could not pay his wages: 


“Yes. This probably transpired at the same 
time—that I was owing my man his wages; that 
I could not pay him, he would be paid later on; 
he was leaving me to find work. TI also told 
them that all the work necessary to be done was 
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finished up to the end of November, or would 
be, and that I had started my business in the 
city as a means of obtaining sufficient income 
to keep myself, and also provide funds for the 
overhead of that orchard, which was—I believe 
I used the expression to Mr. Warren—that it 
was, a ‘white elephant’. L used that expression 
to other people as well’’ (Tr. p. 133). 


Mr, Archibald Wilson, a witness for defendants, 
an owner of a merchandise store in Cupertino, tes- 
tified : 


“IT saw Mr. Bromley at his ranch on or about 
the first of October, 1920. I had a conversation 
with him. * * * I called upon Mr. Bromley with 
reference to an account owing us. He said in 
the course of the conversation that he was with- 
out funds, and that while he had funds in other 
eountries that he did not propose to invest any 
more of those funds in the Warren ranch prop- 
osition. He also told me that the ranch, to use 
his own language, was ‘no good’ ’”’ (Tr. p. 215). 


Mr. Ralph G. Spencer, a witness for defendants, 
who has charge of the growers and fruit account 
of the California Cooperative Canneries, in San 
Jose, testified that plaintiff called on him in Octo- 
ber, 1920, to procure further advances on the fruit 
which he had delivered to the canneries from this 
ranch. Mr. Spencer testified: 

“Our practice is to make advances as soon 
as possible; he had had partial returns. I ex- 
plained that all the advances had been made 
that could be made at that time, and particu- 
larly in view of the fact that under his instruc- 
tions there was a proportion of it to go to 


Warren. He said, to my recollection, the sub- 
stance would be that he was expecting to go to 
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San Francisco and engage in some other busi- 
ness. He expressed disappointment with the 
outcome of the transaction. I recall the use of 
the words ‘white elephant’ on that occasion. I 
recall that he said he expected to leave the 
place and go in some other occupation where he 
could make better returns for himself, to meet 
his requirements. ‘l’o the best of my recollec- 
tion it was mn the early part of October’ (Tr. 
p. 200). 


Miss Maud EK. Empey, bookkeeper for Crothers 
Realty Company, stated that plaintiff called at the 
office of that company in August or September, 
1920, and discussed with her some of his troubles 
on the ranch. She testified: 

“T remember that he said that he wanted to 
know if the fruit would not be lable for the 
pickers’ charges, and whether they could not 
look to all fruit,—to Mr. Warren’s interest as 
well as the other, for their compensation; and 
then he stated that he had spent all of his 
money, that he was not going to, and no more 


of his private funds should go into the place”’ 
(Tr. pp. 204-205). 


And Miss Nola, bookkeeper for Elmer Brothers 
Nursery, with whom plaintiff had personally placed 
an order for trees to be planted on this property, 
and with whom he subsequently,—October, 1920— 
placed a cancellation of this order, testified : 

“Q. Did Mr. Bromley, in connection with 
the cancellation of that order, make any state- 
ment to you, and if so, what? 


A. As I reeall at the time he said he was 
going to leave town” (Tr. p. 203.) 
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Mr. Joseph T. Brooks, connected with the Grow- 
ers’ Information Bureau of the California Prune 
and Apricot Growers’ Association, Incorporated, 
testified : 

“TI know Mr. Bromley. I have known him 
since the early part of 1920. In the fall of 
1920 I had a conversation with Mr. Bromley in 
the office of the Association. * * * It was the 
latter part of October, 1920. Mr. Bromley 
stated that he expected to give up the property 
and go north because of ;his circumstances. 
Because of the financial situation there was a 
conversation in which the financial situation 
came in later on, if I am at liberty to state it” 
(Tr. pp. 205-206). 


These facts were known to defendants, and, in 
conjunction with the many breaches of plaintiff of 
his contract, his failure to pay the taxes when due, 
or to reimburse defendants for the payment thereof ; 
his failure to pay the interest due defendants; his 
failure in every requirement made of him under 
clause 4 of the contract which provided for the 
proper care and management of the property, all of 
which we shall set forth later, and, most important 
of all, his complete abandonment of the property 
on October 9,-1920, certainly justified defendants 
in their belief that plaintiff did not intend to ever 
return to the place or perform his contract. 


Plaintiff’s own testimony, on cross-examina- 
tion, is: 


Ma 


“TI moved to San Francisco October 9th. On 
the 30th of November I had a long talk with 
Mr. Warren. 

Q. Did you tell him in the middle of Novem- 
ber, 1920, you and he being present, that you 
had no money, that you were discharging the 
man and were quitting the place,—or words to 
that effect? 

A. Certainly not quitting the piace. I had 
no intention of doing such a thing. 

Q. Did you tell him you were discharging 
the man? <A. Yes. 

Q. To whom did you have reference to when 
you said you were discharging the man? 

A. Savio. 

Q. You had no one else there but Savio? 

A. No. 

@. Was anyone in occupancy of that place 
on December 7, 1920? 

A. Not to my knowledge. 

(. Was anyone in occupancy of that place 
at any time between December 1, 1920, and De- 
cember 8, 1920, to your knowledge? 

A. Mr. Warren had access to the house the 
whole time, but no one was living in the house. 
ae * ca ae ¥ * %& 

Between October 9, 1920, and December 8, 
1920, T had moved away nearly all my furniture. 
What was necessarv for that house I had in 
my house in San Francisco. I know that a 
ranch needs care. 
& * % * ¥ % % 

Q. Between the first of December and the 
Sth of December how often were vou there? 

A. TI don’t think T was there from Novem- 
her 30th. 
% ¥ & *¥ % cS %& 

T made no arrangements for the care of the 
ranch; there was nothing whatever to do; no 


work was necessary to be done on the ranch. 
W % % * % % + 
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Q. What work did you expect to do there 
and have done during December and February ? 

A. There was nothing to do. 

* * * 

Q. You had no man in mee of that place 
during that time? Ae No. 

% * * *% 

Q. Were you there between December and 
February ? 

A. There was no need to be there. 

@. Were you there after relinquishing the 
place? 

A. When ;Warren took possession of the 
orchard I washed my hands of it, and told 
him so. 

% % % * % * *% 

Q. You know there was no one in charge 
when they made that entry: That you know to 
be so? 

A. No one in charge”’ (Tr. pp. 108, 109, 124, 
126, 128). 


In direct and absolute contradiction of the absurd 
statements of plaintiff that no work was necessary 
to be done from November 30th until February first, 
on this ranch comprising fifty-five acres of fruit 
trees, and valued at $51,000, is the testimony of Mr. 
Warren which is proof positive that certam very 
important and material work was necessary to be 
done at that particular time: 

“When I went there in December 8th, I 
found that the pruning had to be done. The 
brush had to be picked up, spraving had to be 
done. You had to remove old trees, so you 
could replant others, and get the ground into 
condition for water when it came down the 
creek for use. I put three men to pruning. I 


put one man to picking up the brush. In my 
opinion as an orchardist that work was abso- 
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lutely necessary. It takes three men to prune 
d0 acres about a month and a half. My men 
were employed there about a month and a half. 
I paid those men. I picked up brush; took 
trees out so we could replant, and got ,the 
ground in condition so we could begin to irri- 
gate. J removed the trees for planting the 
other trees, ripped up the ground, preparing it 
for water; when the water came, I started the 
pump and was irrigating. I dug up prune and 
apricot trees. They were girdled with gophers, 
and I had to take them up. They were dead 
trees. I replanted 560 trees’? (Tr. pp. 176-177). 


ENTRY BY DEFENDANTS WAS FOR THE PURPOSE OF PRO- 
TECTING THEIR PROPERTY AND IN NO WISE DAMAGED 
PLAINTIFF, WHO IMMEDIATELY AFTER THEIR RE-ENTRY 
DECLINED TO RETAKE POSSESSION OR PERFORM HIS 
OBLIGATIONS. 

On December 8, 1920, defendants, knowing that 
this valuable property had been deserted since No- 
vember 30th, and that plaintiff by his own state- 
ments, did not intend to give it any care or attention 
until February first at the earliest,—a period of at 
least two months,—deemed it their right and duty 
to enter upon the premises for the purpose of pro- 
tecting their own interests therein. Because of 
plaintiff’s conduct, defendants believed that he had 
no intention of emploving any one to look after the 
property again, or to do so himself, and on December 
8, 1920, they notified plaintiff that because of his 
failure to perform many of his obligations under the 
contract, they had elected to terminate the contract 
and had taken possession of the property, treating 
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moneys theretofore paid on the purchase price as 
compensation for the rental and occupancy of the 
land, as provided by section 16 of the agreement. 


No reply was made by plaintiff to this notice, and 
on January 7, 1921,—a month later,—plaintiff 
stated in the office of defendants’ attorney, Mr. H. 
A. Wilcox, of San Jose, that it was his intention to 
give up the ranch, that he did not want it; he was 
dissatisfied with it, and he would not take it back of 
it was gwen to him. This is shown by the testimony 
of Mr. Frank G. King, a witness for defendants, 
and is not denied by plaintiff. My. King testified: 

‘‘T know Mr. Bromley. I know Mr. Edwin 
A. Wilcox and have known him a number of 
years. I had a conversation with Mr. Wilcox, 
and I took Bromley up to his office; he was evi- 
dently dissatisfied with the purchase of his 
ranch. I had a conversation with Mr. Brom- 
ley on or about January 7, 1921. Mr. Bromley 
stated it was his intention to give up his ranch, 
he did not want tt; he was dissatisfied with it, 


and he would not take it back if it was given to 
hom’ (Tr. 7 206); 


PLAINTIFF PERMITS DEFENDANTS TO RE-ENTER, AND THEN 
SUES THEM FOR DAMAGES FOR DOING SO. 

Although no reply was made to the notice sent to 
plaintiff, and although he stated on January 7, 1921, 
that he would not take back the property or carry 
out his contract, he subsequently filed an action, 
similar to the present one, in the Superior Court of 
Santa Clara County. A demurrer was filed to his 
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complaint, and was sustained, the Court holding 
that defendants had not breached their contract by 
taking possession of the land, but that plaintiff was 
in default (Tr. pp. 94-95). He later dismissed that 
action, and on June 27, 1921, commenced another in 
the District Court, alleging that he was a British 
subject. 


It is admitted by plaintiff that defendants were 
rightfully in possession of the property up to Feb- 
ruary 1, 1921. They were there at his request. This 
is shown by his own testimony and that of Mr. War- 
ren. Plaintiff admitted that he had requested them 
to look after the property during his absence. He 
also stated that after he left the property on Octo- 
ber 9, 1920, ‘‘Mr. Warren had access to the house 
the whole time” (Tr. p. 108). And prior to his de- 
parture from the ranch, he had stated to defendants 
that if any work was done on the place before Feb- 
ruary 1, 1921, thev would have to do it (Tr. p. 177). 


On January 7, 1921,—only one month after de- 
fendants’ re-entry, and three weeks before plaintiff’, 
by his own statements, had intended to return to the 
property, he had a conversation in the office of Mr. 
Wilcox, defendants’ attorney, in which the property 
was offered back to him, but which offer he refused. 
This is shown bv his own testimony: 

“Q. Did you have a conversation with Mr. 
Wilcox at that time and place, those persons 
(Mr. Wilcox, Mr. King and plaintiff) being 
present, in which you said, in substance, that 
vou would not take back the place as a gift, and 
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that the personal property on the place which 
you had left there you cared nothing about; 
and didn’t you state as to the horse that they 
could do with it as they pleased.—or words to 
that effect in substance? 

A. I would say ‘No.’ Then I will give my 
explanation: After considerable conversation 
with Mr. Wilcox respecting the letter he had 
written to me, against which I protested, the 
conversation turned to, would I take the place 
back? I said: ‘No, not after this action.’ With 
reference to my personal belongings, I made the 
reply: ‘Those would be subject to after consid- 
eration.” With respect to the horse, I forget 
exactly my words, but I know everything that 
was left there on the orchard at the date when 
Warren and his attorney took that action— 

The Court. (Intg.) What action are you 
speaking of ? 

A. (Contg.) Taking possession. Those arti- 
cles were subject to the same conditions”? (Tr. 
pp. 219-220). 


Thus, according to plaintiff’s own admission, he 
did not want the property. On the contrary, when 
he was offered possession, he refused it. Up to this 
date,—January 7, 1921,—he had not claimed any 
damage by reason of defendants’ entry, which entry, 
as we have shown, was with plaintiff’s consent. And 
indeed, without his consent, defendants had the 
right, under the circumstances, to enter in order to 
protect their valuable property from wreck and 
ruin. 

Plaintiff did not only refuse to again enter into 
possession of the property, but he did not offer to 
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pay for any of his defaults. At that time there was 
admittedly due and owing to defendants from plain- 
tiff the moneys paid by them for taxes, which plain- 
tiff had failed to pay, and the interest on the balance 
of the purchase price; not to speak of plaintiff’s 
neglect in the way of farming the property, which, 
of course, could not be repaid by money. 


Sa 


BREACHES OF CONTRACT BY PLAINTIFF. 


We cannot conceive of a more flagrant violation 
of a contract than that of plaintiff in the present 
case. He violated nearly every condition agreed to 
by him, and then willfully and deliberately abon- 
doned the property, and announced his intention of 
giving up the property. We desire to set forth with 
some particularity, the various breaches of plaintiff, 
as admitted and necessarily implied by the testi- 
mony. 


(1) Taxes. 
Under section 10 of the contract, plaintiff agreed 


‘“‘to pay all taxes and assessments of whatever 
description which shall be hereafter assessed 
against said property until the payment of the 
full purchase price herein agreed to be paid.”’ 


A serious and inexcusable breach of the contract 
upon the part of plaintiff, was his total failure to 
pay either of the two installments of taxes which ac- 
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crued during the period of his possession. Upon 
his direct examination (Tr. p. 102) he testified: 


‘‘Mr. Barenpt. Q. Did you pay the first in- 
stallment of taxes on this property, rather the 
second installment, some time between the first 
of 1919, and April or May? 

A. No; on that occasion I wrote to the Tax 
Collector asking if he would hold that over. 

Q. You are familiar with the method of pay- 
ing taxes here in two installments,—the fiseal 
year is from July Ist to June 30th? 


A. Yes. 
Q. They are payable in two installments ? 
A. Yes. 


@. When you took possession there would be 
the second installment coming due in the follow- 
ing spring? A. Yes. 

* * * * * oe * 


Q. The taxes in November you did not pay? 

A. No, I asked them to hold them over with 
interest until they were due on the next occa- 
sion, or when it was convenient for me to 
ay We 


When asked whether he had a copy of the letter 
which he claims to have sent to the tax collector, 
plaintiff replied that he did not think he had (Tr. 
p. 116). Granting, however, that he did write such 
a letter, that would not relieve him. In this State 
taxes become due and are payable at a certain time, 
and if they are not paid when due, they become a 
lien against the property assessed, which can only 
be extinguished by the payment of the taxes, or by 
selling the property for non-payment thereof. Plain- 
tiff admits that he failed to pay the two installments 
of taxes which became due during his occupancy of 
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the property, and at no time has he offered to reim- 
burse defendants for paying them. Clause 15 of the 
contract in no way modified the liability of plaintiff 
to pay the taxes when due, or obviated or excused 
the breach necessarily arising from non-payment. 
Clause 15 reads as follows: 


‘That in the event said party of the second 
part fails to pay any of the assessments, insur- 
ance premiums, liens or encumbrances on or 
affeecting said property when due, the parties 
of the first part retain the privilege of paying 
the same and upon doing so, said amount or 
amounts so paid shall thereupon become a part 
of the principal and shall bear a like interest 
and be immediately due and payable.”’ 


This section must be read in connection with sec- 
tion 10 of the contract, which creates an wncondi- 
tional primary obligation on the part of the plain- 
tiff to pay all taxes assessed against the property. 
It must likewise be read in connection with section 
17, which makes time of the essence of the contract. 
The obvious purpose of section 15 was to safeguard 
the property against liens and encumbrances result- 
ing from non-payment of taxes, by permitting de- 
fendants to pay them in the event of plaintiff’s fail- 
ure to do so; and, further, to provide for the imme- 
diate reimbursement of defendants in case they 
should pay the taxes. No other construction can be 
placed upon this clause of the contract. It was not 
intended that plaintiff should be permitted to defer 
his payments of taxes for a period of five vears, 
throwing the entire burden and responsibility for 
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the payment thereof during the whole of that time 
upon the defendants, without immediately reimburs- 
ing them for the amounts so paid. Yet this is the 
attitude of plaintiff assumed in this action. Not- 
withstanding the fact that by his own admissions he 
failed to pay any taxes which became due during his 
occupancy of the property, as called for by the con- 
tract, and that he has never at anv time offered to 
reimburse defendants for the amounts which they 
paid therefor in order to save the property, he con- 
tends that he has fully performed all the terms and 
conditions of the contract on his part to be per- 
formed. The payment of taxes was a very material 
obligation upon the part of plaintiff, and his failure 
to perform that obligation either by the payment of 
taxes or by the immediate reimbursement to defend- 
ants of the amounts paid by them, was a serious 
breach of his contract. 


(2) Interest. 

Under section 3 of the contract plaintiff was re- 
quired to pay interest on the unpaid portion of the 
purchase price annually at the rate of 6 per cent. 
The sum of $6000 had been paid by plaintiff wpon ex- 
ecution of the contract. This left a balance of 
$45,000 still to be paid on the purchase price. There- 
fore, on December 1, 1920, the sum of $2700 was 
admittedly due defendants as interest. Plaintiff ad- 
mitted, upon cross-examination, that he had made 
no direct payments of interest whatsoever to the. 
defendants. 
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‘““Mr. SCHLESINGER. Q. Did you pay any 
interest outside of the credit being allowed for 
the fruit which was sold to the canneries, have 
you paid any interest ? 

The Court. Outside of that which would be 
derived from the receipt of the fruit? 

A. No, unless the moneys received from the 
sale of the grapes are paid against the interest 
aeeruing’’ (It po. ils ). 


But plaintiff would contend that by virtue of two 
provisions of the contract, to wit: Section 3 and 
section 7, he was relieved of all obligation to make 
direct payments of interest to the defendants when 
due. 


Section 3 reads as follows: 


‘‘The balance of said purchase price, to wit: 
the sum of Forty-five Thousand ($45,000) Dol- 
lars shall be paid in lawful money of the United 
States of America on or before five years from 
this date, together with interest thereon from 
date until paid at the rate of six per cent net per 
annum, payable annually, and if not paid as it 
becomes due, it shall be added to the principal, 
become a part thereof and thereafter bear in- 
terest at the same rate’”’ (Tr. p. 18). 


Section 7 reads as follows: 


‘Tt is understood and agreed that when said 
erop is ready for the market, the party of the 
second part will notify the parties of the first 
part that he is ready to sell and state the price 
at which he is willing to sell, and if said price is 
the market price for the fruit at that time, the 
parties hereto agree to consent to the sale of 
said fruit and shall thereupon sell said fruit in 
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the joint names of the parties of the first part 
and the party of the second part in the propor- 
tion of 60% in the name of the parties of the 
first part and 40% in the name of the party of 
the second part, and the portion which shall go 
to the parties of the first part shall be by them 
credited on unpaid interest and the balance on 
the principal hereof, as herein agreed’? (Tr. 
p. 14). 


In a contract, such as the one here under discus- 
sion, which contains a clause (section 3 quoted 
above) specifically making interest “‘payable an- 
nually,’’ and in which time has been expressly made 
of the essence (section 17), provisions like those 
mentioned above are not to be so interpreted as to 
relieve plaintiff of his obligation to make direct 
payment of interest himself when due. Such an in- 
terpretation would amount to a gross violation of 
the obvious intention of the parties. 


If clause 3 were so interpreted as to obviate or 
excuse the breach which would otherwise be occa- 
sioned by non-payment of interest when due, it 
would in effect destroy the primary and uncondi- 
tional liability of plaintiff to pay the interest ‘‘an- 
nually,’’ that is, on time, and would reduce his obhi- 
gation to a mere requirement to pay interest at any 
time within five years. Such an interpretation would 
likewise render nugatory section 17, which makes 
time of the essence of the contract. Where time has 
been expressly made of the essence of the contract, 
that urgency, whether or not it exists in fact, must 
be conclusively presumed. This, we submit, is the 
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inherent meaning of a clause making time of the 
essence. 


Clause 7 was not meant to obviate the requirement 
of direct payment of interest by the plaintiff limself 
when due. That clause provides that ‘‘the portion 
which shall go to the parties of the first part shall 
be by them credited on unpaid interest and the bal- 
ance on the principal thereof as herein agreed.’’ 
“Unpaid interest’: If the parties did not contem- 
plate the direct payment of interest when due, by 
plaintiff himself to the defendants as the proper and 
normal mode of paying the interest, why then, did 
they employ the expression “‘unpaid interest.’’ 


The amounts of money to be credited to the plain- 
tiff as interest, and the times at which money to be 
so credited would be received by the defendants, 
were necessarily uncertain by reason of that method 
of disposing of the crops which the parties had 
agreed upon. This uncertainty was doubtless within 
the knowledge of the parties. It cannot be fairly 
argued that an obligation to pay definite amounts 
of interest at definite times (as provided in section 
3 of the contract) could be fully and satisfactorily 
met by an indirect mode of payment, very uncer- 
tain both as to time and amounts. Such was ob- 
viously not the intention of the parties, particularly 
in view of section 17, making time of the essence. 
The ciear purpose of section 7 was not to relieve 
plaintiff of his obligaticn to pay interest himself 
directly and promptly when due by setting up an- 
other plan whereby he might properly meet this 
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obligation, but merely to secure the defendants in 
the event of plaintiff’s default. 


Mr. Warren testified that the total amount which 
he received from all fruits sold in 1920, being the 
60% provided for in the agreement, was $1926.35. 
(Tr. p. 184). 

This left unpaid on December 1, 1920, $773.65 of 
the amount due as interest on that date. There is 
nothing in the testimony indicating that at any time 
thereafter defendants actually received any addi- 
tional sums of money; and even if they had, this 
would not have excused plaintiff’s breach because 
time had been expressly made of the essence of the 
eontract. At no time was this unpaid interest ten- 
dered to defendants, or any offer made by plain- 
tiff to pay the same. 


We submit, that this contract contains but one 
engagement on the part of plaintiff with respect of 
the payment of interest, and that is, that plaintiff 
shall pay the interest annually when due. The pro- 
vision that the title to 60% of the crops grown on the 
orchard each vear shall remain to the credit of de- 
fendants toward the payment of interest, is solely 
for the purpose of securing defendants for the in- 
terest to that extent, but does not in anywise relieve 
plaintiff from his obligation to pay the full amount 
of interest annually when it became due. 


Under clause 4 of the contract, plaintiff was re- 
quired, and agreed, to do certain particular things. 
The evidence shows conclusively that he failed in 
each one of these requirements. 
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(3) Farming premises in a first-class, farmerlike, orchardist- 


like manner. 


Under this clause of the contract, plaintiff was 
required to farm the premises in a _ first-class, 
farmerlike, ‘and orchardistlike manner. This he 
utterly failed to do. His attempt to vindicate him- 
self for his complete failure in this respect by stat- 
ing that he was not an expert orchardist, should not 
relieve him of his responsibility. He stated that he 
had had some previous experience as an orchardist, 
and as such had been successful. However, his ex- 
perience or inexperience in that respect, has noth- 
ing whatever to do with the terms and conditions 
of this contract. He voluntarily executed the con- 
tract, assuming the obligations called for by it, and 
we submit that it was his duty, under the cirecum- 
stances, if he felt himself personally incapable of 
operating the ranch in comphance with the terms 
of the contract, to have secured proper advice and 
adequate labor for that purpose. He, however, not 
only failed to do this, but refused, in many in- 
stances, to heed the advice which was gratuitously 
offered to him by Mr. Warren, Herbert Pash, and 
others, who were expert orchardists. 


Mr. Warren testified that upon many occasions 
he attempted to advise plaintiff as to the proper 
manner of irrigating the ranch, and upon each ocea- 
sion plaintiff would reply that he would take care 
of the ranch (Tr. p. 217). And Mr. Herbert Pash, 
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a witness for defendants, on cross-examination, . 
stated : 


“T am a friend of Mr. Bromley’s. I paid 
him friendly visits from March to October. 
Mr. Bromley asked my advice, and after I gave 
-it, he argued on it. He did not follow my ad- 
vice.”’ 


Mr. Pash, who is an expert orchardist, testified 
on direct examination that he had lived just across 
the road from this ranch for a period of twenty 
years, and was thoroughly acquainted with it, 
and that during the occupancy by plaintiff he visited 
the ranch about fourteen or fifteen times. He fur- 
ther stated: 


“@. What did you observe on those visits? 

A. I noticed the result of the irrigation, and 
the method of preserving the moisture in the 
soil. I noticed the condition of the trecs, and 
the condition of the soil. 

@. What in your opinion, was it as to his 
management, as to being farmerlike or orchard- 
istlike ? 

A. To my tdea tt was very unfarmer-lke. 
He did not do what I would have done; and he 
did what I should not have done. , a 

Mr. Sonate, Q. What did vou see 
with respect to the trees and general conditions? 

A. I noticed that the trees were suffering 
from want of moisture. The fruit in July ap- 
parently had suffered from loss of moisture and 
had dropped. The reason of the loss of motst- 
ure was the way the orchard was cultivated” 
(Tr. pp. 209-210). 


Plaintiff utterly failed to do anv plowing what- 
soever. On a ranch of this character, it is abso- 
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lutely imperative in order to farm it properly, that 
plowing should be done. Mr. Warren, who had 
owned the ranch for eleven years and had farmed 
it successfully during the whole of that time, tes- 
tified : 


“The place was not plowed in 1920. Part of 
it was double disced two or three times, the 
other part once. About one-half of it was 
double disced’”’ (Tr. p. 175). 
* *% ie * * * 

“In February, 1920, Mr. Bromley had not 
plowed that place. In February, March or 
April of 1920, Bromley used what we eall a 
disc harrow. It is not the equivalent to plow- 
ing. The proper treatment between December 
and April of 1920 of that soil would be to plow 
it first, then you can use a dise harrow, or disc 
cultivator after that to keep the ground mixed. 
The purpose of plowing is to stir up the ground 
thoroughly and turn it over, so that the ground 
may be turned up to the sun, to stir up the 
hard dry fields there, packed from the rains 
during the winter. The effect of the lack of 
that on the part of Mr. Bromley on the prune 
production was that the moisture goes out of 
the ground when you do not plow that with 
a cultivator thoroughly, and the fruit does not 
mature and the trees suffer very materially”’ 
(Tr. pp. 183-184). 


I. Okumura, a witness for defendants, who worked 
for plaintiff from December 1, 1919, until April 
11, 1920, testified: 


‘‘While I was there Mr. Bromley did not do 
any plowing on the place. The proper time 
for plowing was about the first of February. 
I talked with Mr. Bromley ahout plowing. He 
said: No plowing, Just discing and harrowing. 
7 * Jj hat aiale Seiiiectim about that. I 
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says: Better plow first, then with a disc, then 
after with the spring cultivator” (Tr. p. 218). 


Plaintiff admitted on cross-examination that he 
failed to cultivate or irrigate one and one-half 
acres of walnut trees, and seeks to excuse himself 
therefor by stating that this portion of the ranch 
had been ‘‘roughly plowed in the wet season and 
left in that condition and the furrows were as hard 
as bricks” (isp. 106): 


This excuse is certainly not justified, inasmuch 
as plaintiff himself was in possession of this land 
during the wet season, having entered on December 
1, 1919, and if the ground was in the condition 
which he stated, he alone was responsible therefor. 
He had ample opportunity to cultivate it at the 
proper time and in the proper manner. 


As to his obligation ‘‘to spray the pear trees each 
vear as often as it is customary so to do’’, plaintiff 
admitted on cross-examination that he only sprayed 
the pear trees twice during the entire season; once 
in February and again on May 18th, and that he 
did no spraying after that. That was the extent of 
his performance in that regard. 


As to plaintiff’s mismanagement of the property 
during his possessien, Mr. Warren testified: 


‘“When I turned the orchard over to Mr. 
Bromley it was in first-class condition, and the 
vear prior produced $19,000. When I re-en- 
tered the place it was very mucn neglected. 
* * * He did not succeed in raising crops 
the equal of any produced on similarly situated 
land. His acts did not increase the value of 
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that land. His acts decreased the value of the 
land to the extent it will take me five years at 
least to put it back into the condition it was 
when he received it’’ (Tr. p. 184). 


It is very significant that plaintiff did not call 
as a witness to testify in his behalf as to his man- 
agement and care of the property, his former em- 
ployee, Savio. The testimony of his other em- 
ployee, Okumura, was very much to his discredit. 


(4) Removal of dead trees. 


Under clause 4 of the contract, plaintiff was re- 
quired to ‘‘remove all dead trees’’. 


It is clear from the evidence that he did not 
comply’ with this condition of the contract. His 
own testimony in this respect was very indefinite 
and evasive. When asked on direct examination 
if he had removed any of the dead trees, he replied, 
‘*T removed some of the dead trees’’ (Tr. p. 106). 
The testimony of Mr. Warren, however, of the work 
which he found it necessary to do upon the land 
immediately after re-entering, is very definite, and 
to our minds, conclusive, upon this subject. He 
testified : 

‘‘I had to remove old trees, so you could 
replant others, and get the ground into con- 
dition for water when it came down the ereek 
tor wee. * * * ZT picked up brash took 
trees out, so we could replant, and got the 
eround in condition so we could begin to 
irrigate. I removed the trees for planting the 
other trees, ripped up the ground, preparing 
it for water; when the water came, I started 


the pump and was irrigating. J dug up 
prune and apricot trees. They were girdled 
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with gophers, and I had to take them up. They 
were dead trees. I replanted 560 trees. Not 
to my knowledge had there been any trees re- 
planted or dead trees dug up during the time 
of Bromley’s occupancy. There were no trees 
replanted. I don’t think any dead trees had 
been dug up. JI examined the place’’ (Tr. 
pelt Or 


In view of Mr. Warren’s testimony, which has 
not in any wise been controverted, together with 
plaintiff’s statement that he removed only some 
of the dead trees, and the fact that he offered no 
excuse whatever for his failure to remove the re- 
mainder, we submit that plaintiff clearly violated 
this provision of the contract. 


(5) Replanting. 


eos 


Under clause 4, plaintiff was required to 
move all dead trees, and as soon as customary there- 


after replant the same with apricot or prune trees’’, 


According to plaintiff’s own testimony, he did 
not replant any trees whatsoever. He testified (Tr. 
Tee ex) 3 


‘¢ After removing the dead trees J did not re- 
plant any trees. I ordered trees for replanting 
and cancelled the order. 

* % * % * * * 

I don’t know how many trees should have 
been replanted in lieu of the dead ones, but I 
bought 300 trees, and that is the order I had 
eancelled.”’ 


There could not possibly have been any question 
as to the great necessitv for replanting trees. As 
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we have pointed out, there was a large number 
of dead trees on the land, and it was plaintiff’s 
duty under the contract, to remove these and re- 
plant others. This he utterly failed to do. 


Mz. Warren testified that immediately after his 
re-entry upon the land, he replanted over 560 trees 
(Tr. p. 177). Plaintiff fully realized the necessity 
for replanting trees, for on July 26, 1920, he placed 
an order for 300 trees with the Elmer Brothers 
nursery in San Jose. Subsequently, however, on 
October 20, 1920, after he had left the ranch and 
moved his family and ail of his furniture away, 
he cancelled this order. His answers to the ques- 
tions propounded to him upon this subject, were 
as evasive as his answers to almost every other 
question asked him during his entire examination. 
He testified on cross-cxamination: 


‘IT know ‘the concern of Elmer Brothers, 
nurserymen in San Jose. On July 26, 1920, I 
beheve I left an order with them for 300 trees. 
I wanted to comply with my contract concern- 
ing replanting. 

Did you subsequently, on the 20th day 
of October, 1920, cancel that order, stating to 
the young lady who was the bookkeeper there, 
that you wanted to cancel the order because 
vou no longer had any use for the trees, as 
you intended to leave the country—answer 
‘ves’ or ‘no’. 

A. No. If IT may be allowed to explain, I 
cannot give vou the exact date, it was young 
Elmer himself I saw; it was on one of my 
visits to San Jose; it was after Christmas, I 
think mn Jannarv, I told him that I should 
not need those trees, could he cancel the order. 
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; ie Court. Q. When were the trees ordered 
or ? 

A. As soon as possible; when the proper 
time for planting came. 

@. At the time when you gave the order? 

A. When the rain comes. 

Mr. ScHuesinGer. Q. Didn’t you, as a mat- 
ter of fact, cancel the order for those trees on 
or about the 20th day of October, 1920? 

A. I don’t think so. I think the order was 
cancelled after Christmas, when I saw young 
Elmer himself. It was when I visited 'San 
Jose, after I had been living in the city here. 

@. Don’t you know that you cancelled that 
order after you left San Jose with your family, 
taking with vou your household furniture— 
wasn’t it shortly after that time you cancelled 
the order for the trees? 

A. After I left San Jose, yes’? (Tr. pp. 
ieleer nb). 


Although plaintiff testified that he kept a diary 
stating from day to day what he did on the orchard, 
and made entries therein each night (Tr. p. 97), and 
was permitted by the trial Court to read therefrom, 
he does not seem to have entered therein the date 
upon which he cancelled the order for the 300 trees 
which he had previously given. He realized at the 
{rial of this case, that it would be greatly to his 
advantage if he could make it appear that he had 
not cancelled the order until after Christmas, be- 
cause the fact that he cancelled it only a few days 
subsequent to his removal from the ranch, revealed 
all too clearly that tt was done in furtherance of his 
plan to abandon the ranch. The testimony of both 
plaintiff and defendants shows that he left on Octo- 
ber 8, 1920, taking with him his family and all of 
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his household furniture. The order for trees was 
cancelled on October 20, 1920. 


Although plaintiff endeavored very assiduously to 
avoid admitting that he had cancelled the order 
for trees in October, 1920, and to make it appear 
that he had not done so until after Christmas, the 
evidence on this point is definitely and conclusively 
established by the testimony of Miss Nola, book- 
keeper for Elmer Brothers Nursery, with whom 
plaintiff placed the order for the trees, and also 
with whom he personally placed the order for can- 
cellation thereof. This witness testified: 


‘“Mr. SCHLESINGER. Q. Do you know F. G. 
Bromley ? 

A. Yes. 

Q. Did your concern receive any order from 
Bromley ? 

A. Yes, but it was cancelled. 

@. When was the order for these trees can- 


celled ? 

Mr. Barenpt. If you know, of your own 
knowledge. 

A. On October, 1920; I put it on the card 
myself. | 


Mr. Scuuestncer. Q. Did Mr. Bromley, in 
eonnection with the cancellation of that order, 
make any statement to you, and, if so, what? 

A. As TI recall at the time he said he was 
going to leave town.’’ (Tr. p. 203.) 


Therefore, it is shown by the undisputed testi- 
mony that plaintiff utterly failed to comply with 
the provision of the contract requiring him to re- 
plant trees. He offered no exeuse whatever for 
his failure to do so, and, we submit, that this breach 
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constituted a serious violation of the provisions 
of the contract. 


(6) Irrigation. 


Under section 4, plaintiff was required to irrigate 
the orchard each year when the water was available. 
The testimony clearly shows that he failed to irrigate 
large portions of the land; that he failed to heed 
the advice given him by experienced orchardists 
with regard to irrigation, and that he worked rela- 
tively short hours at a time when it was imperative 
to work very long hours in order to utilize fully 
the water supply at hand. Mr. Herbert Pash, who 
frequently visited the ranch while plaintiff occupied 
it, testified: 

‘‘Mr. SCHLESINGER. @. What did you see 
with respect to the trees and general conditions ? 

A. I noticed that the trees were suffering 
from want of moisture. The fruit in July ap- 
parently had suffered from loss of moisture 
and had dropped. The reason of the loss of 
moisture was the way the orchard was cul- 
tivated. 
% oe oe ¥ ¥ * * 

The consequence of not having water in the 
soil on his prune trees on the flat caused them, 
in my opinion, to drop in July. 
38 % * * ¥ oe * 

In fact, to put it ina few words: The orchard 
was suffering from lack of moisture. /Te could 
have put the motsture on tf he wanted fo. 
There was water enough in the creek to irrigate 
the whole place over.’ 
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We next qoute from the testimony of Mr. Warren: 


‘There was water available for the adequate 
irrigation of that ranch during the year 1920. 
Mr. Bromley irrigated about one-third of the 
place fairly well, and about one-half of the 
place,—that is, I should say about one-half 
of the place was irrigated partially. You might 
say one-fourth of the place was irrigated fairly 
well. He did not succeed in raising crops the 
equal of any produced on similarly situated 
land’’ (Tr. p. 184). 


“Mr. SCHLESINGER. Q. Were you familiar 
with the water there during the year 1920? 

A. Yes. 
* % * * * 5 ae 

There was plenty of water. Of course, in a 
year like that you have to use your common 
judgment, and work long days and nights, so 
as to be sure you are going to get the water. 

@. Did you have any conversation during 
the vear 1920 upon that subject with Mr. 
Bromley ? 

A. A great, great many of them; about 
once a week during that season I talked to 
Bromley about water. 

@. What did you say? 

A. Isaid, ‘Mr. Bromley, you ought to work 
longer days, and onght to work nights, to be 
sure vou are going to get plenty of water for 
the ranch’. I said: ‘If it runs later on so much 
the better, but be sure you get enough water’. 
He said he would take care of the ranch; that 
is all JT could qet out of Bromley on any of 
my talks to him’? (Tr. pp. 216-217). 


I. Okumura, who had worked eleven years for 
defendants and from December, 1919, to April, 1920, 
for plaintiff, testified as follows: 


‘The water conditions there from the first 
of January, February and March there was 
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plenty of water in the creek. He started at 
10 o'clock and quit at 5 o’clock at night. 

Mr. SCHLESINGER. Q. Did you have any talk 
with him about pumping the water, about start- 
ing the motor? 

A. Yes, starting the motor; the first time 
I worked for Mr. Bromley I start the motor 
7 o’clock myself. Then Bromley says: ‘Do not 
start so early’. So I start the motor myself; 
he did not start the motor before 10 o’clock. 

(. What time should the motor have been 
started ? 

A. The motor should have been started 
about 5 o’clock in the morning; quit about half- — 
past eight; plenty of water in the creek then; 
bye-and-bye, not so much. 

@. You sav there was plenty of water in 
January, February and March? 

A. Yes” (Tr. pp. 218-219). 


Plaintiff sought to justify his breach in regard 
to irrigation by claiming that there was not suffi- 
cient water available. But the testimony shows 
that the supply of water was adequate, and that the 
failure to irrigate properly resulted rather from 
too short hours, insufficient effort, and lack of in- 
terest and proper management on the part of plain- 
tiff. He attributed his failure to irrigate properly 
in part, to the age and condition of the pump; but 
he fails to show that he ever employed anyone to 
overhaul or repair it. Furthermore, Mr. Warren 
used this same pump in the previous year and the 
ranch produced in that year the sum of $19,700. 


(7) Pruning. 
Under clause 4, plaintiff was bound to ‘prune 
said trees at the proper time each year and so far 
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“us is possible remove all borers from the roots of 
the same”’. 


On cross-examination, Mr. Warren testified: 


““Q. Did you ever say anything to Bromley 
about pruning m November? 

A. I spoke to him about the way his man 
was pruning the trees in November, 1920. 

@. Then he was pruning in 1920? 

A. The man was cutting trees to pieces in 
a most ridiculous manner. * * * His man 
would go out and prime a tree here and go off 
in another part of the orchard and prune a 
tree, and cut the trees up to pieces. I do not 
call that pruning. His man admitted to me 
he did not know anything about orchard work, 
and Mr. Bromley admitted it to me” (Tr. 
joe JADE 


Plaintiff admitted on direct examination, that the 
pruning of the orchard during his occupancy was 
improperly done (Tr. p. 101). He attempts, however, 
to justify this breach by laying the blame upon his 
employee. However, under the contract, plaintiff 
was required, regardless of the extent of his own 
personal experience, to provide first-class farmer- 
like, orchardist-like management of the ranch. It 
must be presumed that he knew and understood the 
obligations which he was assuming at the time he 
executed the contract, and he certainly should have 
used his best endeavors to have fulfilled those ob- 
hgations. He could hardly expect the defendants, 
who had far more at stake in the premises than he, 
to be the only sufferers for his failure to do the things 
which he was required under his contract to do. 
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It is thus shown by the evidence that plaintiff 
violated nearly every provision of the contract. His 
mismanagement of the ranch during his possession, 
resulted in much damage to the property, and in 
a great loss during that year on the income there- 
from. It was shown that in 1919,—the year prior 
to the possession by plaintiff, the ranch earned 
$19,700. In the year 1918 it produced about $7000, 
and in 1917 about $6000. In 1920, however, the year 
which plaintiff was in possession, the defendants 
received as sixty per cent of the total yield of the 
crops the sum of $1926.35. Plaintiff received forty 
per cent. By computation, therefore, the total 
yield for the year 1920 was approximately $3210,— 
or less than one-half of the average yield of the 
ranch under the management of defendants. 


And not only did plaintiff violate his contract 
during his possession, but as we have shown he 
abandoned the property on October 8, 1920, and 
took up his residence in San Francisco, leaving 
the place in the care of Henry Savio, an employee, 
who, on November 30th, also abandoned it because 
of plaintiff’s failure to pay him his wages. The 
place was then left entirely without care or atten- 
tion. 

Mr. Warren testified : 


‘‘T re-entered that place on December 8, 1920. 
* * * T entered the place because it was not 
being taken care of. There was no one on the 
place. I had to look after my own interest. 
I had a conversation with Bromley prior to 
re-entering. I had one, the last one I had with 
him was in the latter part of November, 1920, 
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and Mr. and Mrs. Warren were present. Mr. 
Bromley on that occasion said: ‘I came down 
to see you if you would not do the work on the 
place’. I says: ‘Mr. Bromley, I have more 
work than I can really attend to myself; I am 
not going out to work for somebody else.’ He 
said, ‘I am going over to tell my man to leave, 
and if anybody does any work on the place 


before February, you will have to do it’.’’ 
% a * oe % % * 


‘“When I entered the house on that land the 
house was open; the doors were unlocked; some 
of the doors were open. There was no one in 
eharge”’ (Tr. pp. 177, 178). 


ARGUMENT. 

As we have pointed out, plaintiff entered into an 
express agreement with defendants for the purchase 
of this property, and agreed to do certain particular 
things at certain times. He did not perform his 
contract, but deliberately ignored and violated it. 
He now seeks to make his own inexcusable conduct 
a shield against consequences which ordinarily fall 
upon one so negligent of his obligations, and to obtain 
financial reward for his deliberate violation of his 
contract. 


THE CONDUCT OF DEFENDANTS IN ENTERING THE PROPERTY 
CONSTITUTED NEITHER A BREACH NOR A RESCISSION OF 
THE CONTRACT. 


The evidence clearly and conclusively shows that 
defendants re-entered the property only after many 
serious breaches upon the part of plaintiff of his 
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contract, and after his abandonment of the property. 
They did not re-enter ‘‘wrongfully and unlawfully 
and without the knowledge or consent of plaintift’’, 
as alleged in his complaint, but rather at the solicita- 
tion and request of plaintiff. 


We have enumerated plaintiff’s many breaches, 
and have shown his intentions with respect of the 
contract, as evidenced by his conduct and his state- 
ments, prior to the re-entry by defendants. The 
undisputed evidence conclusively shows that plain- 
tiff did not endeavor or intend to fulfill his agrec- 
ment, but that after having had the use and occupa- 
tion of the property for one year, with forty per 
eent of the income therefrom to his own use and 
benefit, and incurring bills, which he has never paid, 
to meet his every requirement while in possession, 
he deliberately abandoned the property, after stat- 
ing to ‘several people that he did not intend to 
keep it. 

Under these circumstances defendants were en- 
titled to re-enter and protect their rights in the 
property, and their conduct in so doing constituted 
no rescission or breach of the contract. The no- 
tice sent to plaintiff by defendants’ attorney, reads: 


‘“Mr. and Mrs. Chas. E. Warren have re- 
quested me to notify you that owing to your 
failure to perform many of the terms and 
conditions on your part to be performed in 
their agreement to sell and your agreement to 
buy * * * they have elected to terminate 
the agreement, and have taken possession of 
the property. All moneys heretofore paid on 
the purchase price will be treated as compensa- 
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tion for the rental and occupancy of the land, 
as provided by section 16 of the agreement.”’ 


This was clearly not a rescission. Defendants 
merely exercised the right given them under clause 
16 of the contract to terminate all of plaintiff’s 
rights in and to the property because of his breaches 
and abandonment. 


Clause 16 reads: 


“That in the event said party of the second 
part fails to perform any of the terms and con- 
ditions of this agreement, or shall make de- 
fault in any payment of principal or interest, 
then all of the rights of the party of the second 
part hereto shall terminate and all payments 
theretofore made shall be retaned by the sad 
parties of the first part and treated as com- 
pensation for the rental and occupancy of the 
said land up to the time of such default” (Tr. 
[eo ta). 


In perhaps the latest decision in this state wpon 
this question, appearing in Catterlin v. Peterson, 40 
Cal. App. Dec. 261 (advance sheet of February 7, 
1923), the Court held: 


“The law appears to be well settled that, in 
the absence of an express provision in the con- 
tract of the parties to the contrary, on a de- 
fault by the vendee, without legal excuse for 
such default, whether by waiver on the part 
of the vendor or otherwise, the vendor is under 
no obligation to give notice to the vendec of 
his termination of his rights under the con- 
tract. Commercial Bank v. Weldon, 148 Cal. 
608; Champion Gold Mining Co. v. Champion 
Mines, 164 Cal. 205; Schwerim Estate Realty 
Co. v. Slye, 173 Cal. 172; Newhall L. & F. Co. 
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v. Burngyod)e@al. Anpprs49.)ee Bit the 
vendee, in fact, has been in default, a notice 
that the contract was terminated would have 
been proper, and the vendors would be no 
longer bound, either to convey the land or re- 
fund the purchase money. Such notice would 
have been in strict accord with the contract’ 
(citing cases). _(Lemle, v. Barry, 181 Cal. 10.) 


The case of Champion Gold Mining Co. v. 
Champion Mines, supra, also involved” a prin- 
ciple of law similar to that in this ease. There 
a mining property had been sold on the same 
plan pursued in this case, that is, on the in- 
stalment plan. The vendee had breached the 
eontract by not making the payments agreed 
upon and, after some negotiations, as here, the 
vendor, a corporation, at a regular meeting of 
the board of directors thereof, adopted a reso- 
lution containing, in part, the following: ‘Now, 
therefore, it is hereby resolved, that said agree- 
ment be, and it is hereby terminated and ecan- 
celled, and * * * be and he is hereby au- 
thorized and directed for and on behalf of 
this corporation, and as its act and deed, to 
immediatelv take possession of all the prop- 
erties of this corporation covered by said con- 
tract’. <A certified copy of the resolution re- 
ferred to was delivered to the vendee. Some 
subsequent attempt to adjust conditions he- 
tween the parties proved unsuccessful, and the 
vendee instituted an action to recover posses- 
sion of the property and damages for the deten- 
tion thereof. In holding that plaintiff (the 
vendee) could not reeover, the court said, in 
part: ‘We do not understand that anv notice 
was essential to terminate plaintiff’s rights 
under the contract. Its default, wnercused and 
not waived, inso facto terminated those rights, 
and practically the only effect of the resolution 
was to express the determination of defend- 
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ant corporation not to waive such defauit and 
that the contract was, by reason of the default, 
terminated, and to authorize the designated 
officer for and in its name to retake possession’. 

It is a general rule that there is no presump- 
tion in favor of an abandonment and that clear 
proof thereof will be required. * * * In 
the opinion of the court, there was no rescis- 
sion or abandonment of the contract by plain- 
tiff. He stood squarely and firmly on the terms 
of his written contract; he was not in default 
at any time with reference to anything by him 
to be done or performed. On the other hand, 
the vendees were in default; they showed no 
inclination to abide by the terms of their ob- 
hgation to plaintiff; there was no legal excuse 
for their conduct because of waiver on the 
part of plaintiff or otherwise; consequently 
they are in no position to recover any moneys 
pad to plaintiff on account of the purchase 
prrce.”’ 

Plaintiff, by his breaches, had surrendered all 
of his rights under the contract. His right of pos- 
session existed only under and hy virtue of the 
contract; therefore, when his rights terminated by 
reason of his violation of its terms, he had no fur- 
ther right of possession. 


The very recent case of Los Angeles Investment 
Co. v. Wilson, 39 Cal. App. Dee. 600, is decisive of 
of defendants’ rights in the present case. The 


Court held: 
‘“*The plaintiff’s notice of forfeiture and 
demand for the restitution of the property were 
not (as was said in the opinon in Oursler v. 
Thacher, 152 Cal. 745), a repudiation or aban- 
donment of the contract or a consent to a rescis- 
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sion thereof, any more than was the refusal 
of the vendor to convey in Glock v. Howard & 
W. Colony Co., 123 Cal. 1, an abandonment 
or a consent to a rescission.’ 

In Newell v. E. B. & A. L. Stone Co., 181 
Cal. 385, * * * Discussing the effect of this 
notice, the court said: ‘The mere fact that the 
vendor may have been in error in supposing 
and declaring that unless immediate payment 
were made of the entire balance of the pur- 
chase price it could consider the rights of the 
vendee foreclosed does not convert the notice 
into a declaration that the vendor elected to 
rescind. On the contrary, defendant sought 
to stand upon the contract and to enforce its 
terms. * * * Plaintiff was in default when 
the notice was received by him. True, his prior 
defaults had been condoned, aud he could have 
reinstated himself by making prompt payments 
of the balance due under the terms of the 
contract, but he conld not, by merely saying 
nothing, gain the right to demand repayment 
of the installments of the purchase price pre- 
viously made. He could not place defendant 
in default wnless he at least tendered to defend- 
ant all that was due under the agreement wp 
to the date of his offer’. 
* 28 s * * %* * 

Tt is true that the notice and demand served 
by the plaintiff on May 11, 1920, demanding 
payment of the amount of instalments then 
due, and that such payment be made on or 
before the 22nd day of that month, did not 
directly offer to restore possession to the ven- 
dee, if such payment be made. But the notice 
and demand were not necessary. The vendee 
being in default, the vendor might have held 
possession, lawfully, without any affirmative 
action. (Glock v. Howard. ete. Co., 123 Cal. 1.) 
The notice of Mav 11, 1920, was a voluntary 
offer, not constituting a waiver of default, un- 
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less accepted. If in response to that offer pay- 
ment of the demanded sum had been made, the 
vendee then would have been entitled to be 
restored to possession.’’ 


In List v. Moore, 20 Cal. App. 620, a case very 
similar to the present case, where the purchaser was 
in default and the contract contained a provision 
that if he should default, all of his rights in the 
property would be forfeited, the vendor sent him 
a notice that the contract was at an end. In that 
case the Court held: 

‘*But the only fair interpretation of the no- 
tice here, considered in connection with the 
terms of the contract, is that no further affirma- 
tive action should be taken by either party 
to execute said contract, and that the status 
of each should remain as provided without 
further change. It is true that rescission as 
well as an abandonment of a contract may 
be shown by circumstantial or direct evidence, 
or both, but the facts, fairly considered, do not 
compel the conclusion, in opposition to the find- 
ing of the court, that the owner of the land was 
so gratuitously generous as to voluntarily sur- 
render the valuable right secured to her by the 
terms of the contract.’ 


The terms of the contract in question especially 
provided that if plaintiff should make default in 
any of the conditions of the contract, all of his 
rights thereunder should terminate -and all pay- 
ments made by him should be treated as compensa- 
tion for rental and occupaney of the land. 


In the case of Hansborough v. Peck, 72 U.S. 497, 
18 L. Ed. 522, it was held that even if no such elause 
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had been embodied in the contract, defendants 
would have had the right to enter upon the premises 
and to retain all moneys theretofore paid by plain- 
tiff, by reason of his default. In that case the Court 
said: 


“The position is, that there is no longer a 
subsisting contract, as an end has been put to it 
by the vendor, and he has in consequence re- 
sumed the possession, and claims to hold the 
estate the same as if no contract had ever 
existed, and that in such case the purchaser, 
upon settled principles of law and equity, is at 
liberty to recover back the consideration paid 
and the value of the improvements. But the 
difficulty is, that the vendor has only availed 
himself of a provision of the contract, which 
entitled him to proceed in a court of chancery, 
by reason of the default of the purchaser mak- 
ing his payments, to put an end to it and be 
restored to the possession. Jt 1s a proceeding m 
affirmance, not in rescission of wt, by enforcing 
a remedy expressly reserved in it. Indeed, 
without such clause or reservation, the remedy 
would have been equally available to him. J¢ 
is a right growing out of the default of the 
purchaser, as the law will not permit him both 
to withhold the purchase money and keep pos- 
session and enjoy the rents and profits of the 
estate; nor will it subject the vendor to the 
return of the purchase money if he is obliged 
to go into a court of equity to be restored to the 
possession. 

* % * % % * % 

This mode of selling real estate in the United 
States is a very common and favorite one, and 
the principles governing the contract, both in 
law and equity, are more fully and perfectly 
settled than in England or any other country. 
* * * And no rule in respect to the contract is 
better settled than this: that the party who has 
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advanced money, or done an act in part per- 
formance of the agreement, and then stops short 
and refuses to proceed to its ultumate conclu- 
sion, the other party being ready and willing to 
proceed and fulfill all his stipulations according 
to the contract, will not be pernutted to recover 
back what has thus been advanced or done. 
Green v. Green, 9 Cow. 46; Ketchum v. Evert- 
son, 13 Johns. 364; Leonard v. Morgan, 6 Gray 
412; Haynes v. Hart, 42 Barb. 58.” 


UNDER THE CONTRACT, UPON VIOLATION OF ANY OF THE 
CONDITIONS THEREOF BY PLAINTIFF, DEFENDANTS HAD 
THE RIGHT TO RETAIN ALL PAYMENTS THERETOFORE 
MADE AS COMPENSATION FOR RENTAL AND OCCUPANCY 
OF THE PREMISES. 

This contract was an entirety, and a breach by 
plaintiff of any one of its conditions was a breach 
of the whole, and discharged defendants from any 
further obligations thereunder. It gave them a 


complete right of action. 


On December 8, 1920, at the time defendants took 
possession of the property, plaintiff was in default 
in the payment of interest amounting to $773.65. 
He was also in default in the matter of taxes, which 
was indeed a very important obligation upon his 
part which he utterly failed to perform. Under 
clause 10 of the contract (Tr. p. 15) plaintiff was 
required to pay all taxes against the property until 
the payment of the full purchase price. This he 
failed to do. Two installments of taxes became due 
during his possession, and he did not pay cither of 
them. On the last day upon which taxes were pay- 
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or 


able before becoming delinquent, defendants paid 
them in order to save the property. The taxes on 
this property amounted to several hundred dollars. 
Clause 15 of the contract provides that 


“in the event said party of the second part 
(plaintiff) fails to pay any of the assessments, 
* * * affecting said property when due, the 
parties of the first part (defendants) retain 
the privilege of paying the same and upon doing 
so, said amount or amounts so paid shall there- 
upon become a part of the principal and shall 
bear a like interest and be znumediately due and 
payable’? (Tr. p. 17). 


Plaimtiff not only failed to pay the taxes when due, 
but he has never reimbursed defendants for the 
payment thereof, which by an express provision of 
the contract he was required to do,—the contract 
providing, as we have shown, that such amounts 
paid by defendants for taxes, in the event of plain- 
tiff’s failure to pay them when due, should become 
emmediately due and payable to them. Nor has 
plaintiff ever offered to reimburse defendants for 
these moneys, nor offered an excuse for his default. 
This was a gross violation of his contract. 


Clause 17 of the contract (Tr. p. 17) expressly 
provides that “time is and shall be the essence of 
this contract.’’ Plaintiff was long in default in the 
payment of interest and taxes. In the recent case 
of Schwerin Estate Realty Co. v. Slye, 173 Cal. 172, 
the Court said: 


“Time was expressly made of the essence of 
the agreement of January 18, 1913, and failure 
to perform by defendants, under the terms of 
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said contract, would work a forfeiture of all 
rights of the vendees leaving the sums pre- 
viously paid in the possession of the vendor as 
liqudated damages. We cannot escape from 
the conclusion that by failing to prove their 
readiness, ability, and willingness to perform 
their part of the contract within the time 
limited therein the defendants utterly failed to 
establish thetr right to any relief. * * * 

Under the terms of the contract no affirma- 
tive act on the part of the vendor was necessary 
to place the vendees in default. It expressly 
made failure to comply with its terms within 
the time limited ‘by the parties of the second 
part’ * * * an automatic termination of all of 
the vendor’s obligations in law and equity. Of 
this agreement it may be said, Just as Mr. Jus- 
tice Henshaw said in Glock v. Howard & Wil- 
son Colony Co., 123 Cal. 1-16: ‘In the case at 
bar the payment of the final amount under the 
contract, at the time and in the manner agreed 
upon was a condition precedent to the right of 
the vendee to demand a conveyance. Upon his 
failure to make payment the vendee committed 
a breach and no affirmative act upon the part 
of the vendor was necessary to bring about this 
result.’ 

* * * * * %* * 

If the vendees had desired to consummate the 
eontract or to recover back their deposit they 
should have made a tender of the balance due 
and should have demanded performance by the 
vendor. Not having done this they are not in a 
position to demand the relief for which they 
have praved.”’ 


And in Glock v. Howard & Wilson Colony Co., 
123 Cal. 14, Mr. Justice Henshaw, quoting from the 
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decision of Lord Loughborough in Lloyd v. Collett, 
4 Bro. C. C. 469, said: 


“There is nothing of more importance than 
that the ordinary contracts between man and 
man, which are so necessary in their intercourse 
with each other, should be certain and fiaed, and 
that it should certainly be known when a man is 
bound and when he is not. There is a difficulty 
to comprehend how the essentials of a contract 
should be different in equity and at law. It is 
one thing to say that time is so essential that 
in no case in which the day has been by any 
means suffered to lapse the court would relieve 
against it and decree performance. The con- 
duct of the parties, inevitable accident, et 
cetera, might induce the court to relieve; but it 
is a different thing to say that the appointment 
of a day is to have no effect at all, and that it 
is not in the power of the parties to contract 
that if the agreement is not executed at a par- 
ticular time they shall be able to rescind it. * * * 
I want a case to prove that where nothing has 

~ been done by the parties this court will hold in 
a contract of buying and selling a rule that 
the time is not an essential part of the con- 
tract. * * * If a given default will not do, what 
length of time will do? An equity arising out of 
one’s own neglect! It 1s a singular head of 
equity.” 


Plaintiff has never at any time, showed his will- 
ineness or ability to pay the interest due defendants, 
or to reimburse them for the amount of taxes paid 
by them; nor during his cceunancy of the property 
did he show a willingness to comply with the other 
terms of the contract. On the contrary, he failed to 
perform nearly every condition required of him 
thereunder. 
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PLAINTIFF UTTERLY FAILED TO FULFILL THE CONDITIONS 
OF THE CONTRACT REQUIRED OF HIM. 

This contract was made to depend upon the per- 
formance of certain conditions, and the making of 
certain payments, upon the part of plaintiff, and 
by its terms no right in the property was to vest in 
him until those conditons were carried out and pay- 


ments made. 


It is an elementary principle of law that one can- 
not recover under a contract until he has shown that 
he has performed all of the acts required of him 
thereunder or has offered to do so. Plaintiff volun- 
tarily assumed the obligations called for by the 
contract, but before its completion he violated many 
of its provisions, and finally abandoned the prop- 
erty. He was not only in default in the payment 
of interest and of taxes, but also in the matter of 
farming the ranch properly. He deliberately vio- 
lated his contract in this respect. He was required 
to farm the premises in a farmerlike manner—to 
remove dead trees, replant others, ete. He ad- 
mitted that he did not replant any trees. His 
testimony is: “J ordered trees for replanting and 
cancelled the order’’ (Tr. p. 130). This is an im- 
portant circumstance, and has, we submit, a very 
important bearing upon this case. It not only shows 
a breach by plaintiff of one of the conditions of his 


contract, but is proof of his intention to give up the 
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property and of no longer attempting to carry out 
his contract. 


The evidence shows that in July, 1920, plaintiff 
placed an order with Elmer Brothers Nursery in 
San Jose for 300 fruit trees to be planted on this 
property. Subsequently, however, and in the month 
of October, 1920, within a few days after moving 
away with his family to San Francisco, he cancelled 
ihis order. Plaintiff has offered no excuse to the 
defendants nor to the court for his action in this 
regard; but it is significant that he did not deny the 
testimony of Miss Nola, the bookkeeper for the Nur- 
sery Company, who stated that at the time plaintiff 
cancelled the order for trees he gave as his reason 
therefor that “he was going to leave town’’ (Tr. p. 
203). Surely no stronger proof is required to show 
that this was done in furtherance of his plan to 
abandon the property and in violation of his con- 
tract. His conduct in cancelling the order at the 
very time he was leaving the property, together 
with his statement that the reason for doing so was 
because he was going to leave town, taken in con- 
nection with his many defaults, his numerous debts 
in the vicinity of the property, and his frequent 
statements to many other people that he did not 
intend to keep the ranch and that he was going else- 
where where he could better his financial condition, 
is positive proof that he had absolutely no imtention 
of ever returning or of fulfilling his contract. 


' 


PLAINTIFF HAS SUSTAINED NO DAMAGE BY REASON OF 
DEFENDANTS’ RE-ENTRY. 

Plaintiff had the exclusive possession and enjoy- 
ment of this valuable ranch and the residence and 
other buildings situated thereon, for a period of 
one year, upon the payment of but a small portion 
of the purchase price. He paid no rent, but received 
the benefits of all of the profits of the ranch; 40% 
directly for his own use and benefit, and 60% 
toward the payment of the interest and principal 
which he owed to defendants. Upon the strength 
of this contract of purchase, he borrowed money 
from local banks amounting to the sum of $3850, 
which he has never repaid; he contracted large bills 
for groceries amounting to several hundred dollars, 
and for furniture and other household necessaries, 
which he has never paid; he purchased farming 
implements and tools, upon the strength of this con- 
tract, amounting to several hundred dollars, for 
which he never paid, some of which were taken back 
because of non-payment; he bought feed for his 
stock amounting to $279, which he has never paid; 
he has never paid his workman for labor upon this 
property, and this debt amounts to $345. 


What damage has plaintiff sustained? If he has 
suffered any damage at all in connection with his 
contract, it 1s purely because of his own conduct, 
and not hecause of any acts of these defendants. 
Defendants have committed no trespasses. It ap- 
pears from his own testimony, and from that of 
disinterested witnesses, that he regarded this ranch 


60 


as a “white elephant,’’ and that he was dissatisfied 
with it, and frequently expressed his intention of 
giving it up, and that he did not intend to put any 
more funds into it. Had plaintiff been acting in 
good faith, he would have made every endeavor to 
have complied with his contract. 

“The fact that compliance with his contract 
would involve greater expense than he antici- 
pated, would not excuse defendant. Parties 
sui generis cannot escape performance of their 


undertakings because of unforeseen hardship’’ 
(Metzler v. Thye, 163 Cal. 98). 


Plaintiff claimed to be a man of enormous wealth. 
He described himself as the owner of a vessel of im- 
mense tonnage and part owner of four others, and 
us having on deposit in the English and Russia 
Bank at Petrograd several thousand pounds ster- 
ling, and, finally, as an opium trader. Yet, while 
occupying this property be became financially in- 
volved, incurring debts amounting to several thou- 
sand dollars, to meet his every requirement, none 
of which he has ever paid. It is no wonder that he 
invited the defendants to occupy the place. 


The situation in this case is identical with that 
which confronted the Supreme Court of the United 
States in the case of Hansborough v. Peck, (supra) 
except that in that case the purchaser attempted to 
act in good faith, whereas in the case at bar he has 
not done so. In that case Mr. Justice Nelson said: 


“The truth of the case is, that these plaintiffs 
improvidently entered into a purchase beyond 
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their means and, doubtless, relied very much 
upon the rise of the value of the estate, and of 
the income, to meet the payments and expendi- 
tures laid out upon it. Their anticipations 
failed them, and a heavy debt was the conse- 
quence, beyond their ability to meet. Of the 
£93,000 purchase money, they have paid only 
$10,000. Of interest, some $28,000. They ex- 
pended for improvements $18,000. There still 
remained due against them $83,000 purchase 
money and over $20,000 interest, at the time the 
vendor went into possession. The plaintiffs 
themselves had been in the possession and en- 
joyment of the premises for a period exceeding 
that for which the interest on the purchase 
money had been paid, which, at least, must be 
regarded as an equivalent for the money thus 
paid.’’ 


The defendants did nothing whatever to interfere 
with the rights of plaintiff under the contract. They 
re-entered after plaintiff had defaulted in many 
serious respects, and after he had announced his 
intention to cease farming the place. When they re- 
entered the ranch was in a condition of unpardon- 
able neglect. It was vacant and unattended. Im- 
perative work which should have been done by 
plaintiff had to be done by the defendants. Plain- 
tiff now seeks to profit pecuniarily by his own de- 
fault, and this the law does not allow. 


Defendants, having in a peaceable manner as- 
sumed possession of the property when neglected 
and abandoned by plaintiff, have a right to retain 
that possession, as well as the moneys paid by plain- 
tiff on account of the purchase price. 
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We have heretofore pointed out to this Court the 
testimony of, plaintiff to the effect that when he left 
this ranch on October 8, 1920, he had no intention 
of returning to it, or of sending any one to leok . 
after it, until the first of February, 1921, and that he 
had no intention of ever returning to it personally, 
except on an occasional visit. Until February first, 
however, according to plaintiff’s intention, this valu- 
able property should be left entirely uncared for. 
Therefore, when on November 30, 1920, plaintiff’s 
workman, Savio, left, the place was totally deserted 
and abandoned. It was then that defendants realized, 
in view of plaintiff’s many other breaches, and his 
defaults in the payment. of interest and taxes, that 
he had no intention of performing his obligations to 
them, and deemed it their right to enter and protect 
their property. 

Plaintiff’s intention with respect of the contract 
is clearly shown by the testimony of the various 
witnesses who testified that he had stated that he 
was not going to keep the property, and by the 
conversation had in the office of defendants’ attor- 
ney on January 7, 1921. The subject of this con- 
versation, according to plaintiff’s testimony, was 
the notice sent him by defendants. During this con- 
versation he was asked if he would take back the 
property, and he replied that he would not. Upon 
that occasion he stated to Mr. Frank King that he 
did not want the ranch; that he was dissatisfied 
with it, and he would not take it back if it were 
given to him (Tr. p. 206). 
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This occurred just one month after defendants’ 
re-entry, and, according to plaintiff’s own state- 
ments, three weeks before he intended to send a 
workman to re-occupy the property in his behalf. 


In view of this evidence, how can plaintiff com- 
plain that he has been damaged by defendants’ acts? 
At that time he did not claim that he had sustained 
any damage by reason of their re-entry. He refused 
to take back the property and carry out his contract, 
although by his own statements he had not intended 
to again re-occupy the property until the first of 
February. His present action is apparently an 
after-thought upon his part. Surely his conduct 
with respect of his contract, throughout its entire 
existence, does not entitle him to the relief which he 
now seeks. To require defendants to surrender to 
plaintiff, after his many breaches and defaults in 
reference to his contract, that sum of money which 
constitutes their only means of compensation for 
the rental and occupancy of their land, and for the 
interest and taxes due them, to all of which they are 
entitled by an express provision of the contract, 
would be to work the gravest injustice upon them. 

We respectfully submit that the judgment should 
be reversed. 

Dated, San Francisco, 

February 14, 1928. 
Respectfully submitted, 
Epwin A. WILcox, 
ry & JENKINS, 
Brrr SCHLESINGER, 
Attorneys for Plaintiffs in Error. 


